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Res. Council, 490 U.S. 360,378, 109 S.Ct. 1851, 104 L.Ed.2d 377 (1989) (internal quotation 
marks omitted). An agency determination is arbitrary and capricious if the agency has relied on 
factors which Congress has not intended it to consider. Nat'/ Wildlife Fed'n v. U.S. Army Corps 
of Engineers, 384 F.3d 1163, 1170 (9th Cir. 2004)(citingMotor Vehicle Mfrs. Ass'n, Inc. v. State 
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct 2856, 77 L.Ed.2d 443 (1983). When EPA 
interjected the HCC relicensing into its determination on the site-specific criteria water quality 
standard, it relied on a factor which Congress did not intend it to consider with respect to state 
water quality standards, and was therefore arbitrary and capricious. EP A's failure to carry out its 
duty to timely approve or disapprove Idaho's site-specific criteria as clearly mandated by the 
CWA is arbitrary, capricious, not in accordance with law, and thus a violation of the AP A. Idaho 
Conservation League v. Browner, 968 F. Supp. 546, 549 (W.D. Wash. 1997). 

Similar allegations regarding EPA' s failure to comply with the CW A and ESA with regard to 
Idaho water quality standards have been made in a case pending before the United States District 
Court for the District ofldaho, Case No. 1: l 3-cv-00263-EJL, Northwest Environmental 
Advocates v. The National Marine Fisheries Service, et al. As IPC's substantive rights could be 
affected by the outcome of that case, it is filing this Notice of Intent at this time so that its rights 
are not banned or prejudiced by actions (including actions by EPA) in that separate proceeding. 

m. Identity of Counsel 

This Notice of Intent is served upon EPA by the Idaho Power Company, which is an investor­
owned utility headquartered and incorporated in Idaho, represented in this matter by Senior 
Counsel James C. Tucker, whose address and contact information is: 

James C. Tucker 
P.O. Box 70 
1221 W. Idaho St 
Boise, ID 83702 
(208) 388-2112 

IV. Conclusion 

EPA has violated the CW A, the ESA and the AP A, by failing to act on Idaho's site-specific 
criteria standard, by failing to consult with NOAA Fisheries before taking action on Idaho's site­
specific criteria standard within the time frames required by law, and by injecting extra-scientific 
considerations into a scientific determination. 

If EPA does not cure the violations of law described above immediately, upon expiration of the 
60 days IPC intends to file suit against EPA pursuant to the citiz.en suit provision of the ESA, 16 
U.S.C. § 1540(g)(l)(A), the CWA, 33 U.S.C. §1365(a)(2), and the APA, 5 U.S.C. § 706(2)(A). 

The' purpose of a NOi is to offer the agency a chance to remedy the violations of its duty before a 
lawsuit is filed. Accordingly, IPC invites EPA to discuss the significant violations described 
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fall Chinook salmon continue to spawn in high numbers below Hells Canyon Dam in 

temperature conditions that are warmer than those adopted in the site-specific standard. EPA is 
required within 60 days of submission to advise the State that its standards comply with the 

CW A, or within 90 days of submission provide the Slate with an explanation of what changes 
are necessary to comply with the CW A. 

Under the statutorily prescribed timeframe, EPA Region 10 was required to either approve the 

site-specific standard by August 7, 2012 or provide an explanation of necessary changes to Idaho 

by September 6, 2012. In the nearly 2,000 days that have passed since submittal, EPA Region 10 

has done neither. Idaho requests that EPA advise the State that the site-specific standards comply 
with the requirements of the CWA so that it can become effective immediately. 

Thank you for your timely consideration. 

As Always - Idaho, "Esto Perpetua" 

q.a:~s:~ 
C.L. ' 'Butch" Otter 
Governor of Idaho 

cc: Chris Hladick, EPA Region 10 Administrator 
Senator James E. Risch 
Senator Mike Crapo 
Congressman Mike Simpson 
Congressman Raul Labrador 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

\ 

1200 Sixth Avenue, Suite 900 
Seattle, WA 98101-3140 

APR 2 3 2018 

The Honorable C.L. Butch Otter \ 
1 

,, 
Governor of Idaho .) l · \ 

State Capitol 
Boise, Idaho 83720 

Dear Governor Otter: 

OFFICE OF THE 
REGIONAL 

ADMINISTRATOR 

Thank you for your letter dated December 4, 2017, to Mr. Scott Pruitt, Administrator for the U.S. 
Environmental Protection Agency. We appreciate you taking the time to write to us about the water 
temperature standard for the Hells Canyon Reach of the Snake River. Administrator Pruitt has asked that 
I respond to you on his behalf. 

As you note, on June 8, 20 I 2, the state of Idaho submitted a site-specific water temperature standard for 
the Hells Canyon Reach to the EPA for review and action under the Clean Water Act. During the time of 
Idaho's rulemaking and subsequent submittal of the site-specific temperature standard to the EPA, there 
were and continue to be discussions regarding the Federal Energy Regulatory Commission re-licensing 
of the Idaho Power Company's Hells Canyon Complex. The EPA and Idaho have participated in those 
discussions for many years together with several other state, federal, and tribal partners. Since 2012, the 
Idaho Power Company developed the Snake River Stewardship Program as part of the FERC re­
licensing process. 

The SRSP is an innovative water quality and habitat restoration program that is designed, in part, to 
provide for attainment of the current temperature standards in Oregon and Idaho, as well as meet other 
objectives of the parties involved in the re-licensing. Both Idaho and Oregon issued draft CWA 40 I 
certifications in December 2016, which included the SRSP as a means to comply with the current 
temperature standards. We understand that the states are targeting the end of May or early June for 
concurrently issuing revised draft 40 I certifications that will take into account updated information 
submitted by Idaho Power. 

The EPA has prioritized working with Idaho and Oregon to finalize the CWA 401 certifications and is 
supportive of the significant progress being made. The EPA has not yet taken action on Idaho's site­
specific temperature standard and instead is focusing its efforts on coordination with your Department of 
Environmental Quality and others in order to resolve the last details regarding the re-licensing, notably 
including ensuring that the measures to address thermal impacts will be sufficient to allow the states to 
certify that their temperature standards can be met. As the new Region l O Administrator, I have 
followed up with the IDEQ Director John Tippets and other interested entities to discuss the standard 
and the most constructive path forward that will allow for the Federal Energy Regulatory Commission's 
re-licensing of the Idaho Power Company's Hells Canyon Complex. I will maintain regular 
communication with Director Tippets as we continue these priority efforts. 


